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23 Court of Errors and Appeals, 16 New Jersey Misc. Reports 570. 


y then be cited from unofficial reports. 





TIONS — JURISDIC- 
by 
» recover for misman- 
or misappropriation 
rs of corporation can 
maintained in Chan- 
derivative suit. 


TION — Where court | 
urisdiction of the sub- | 
it will, under R:S. | 


ter, 


transfer the cause to 


ropriate tribunal. 


efendan 


ie. For d 
William H. H. Ely. 
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to strike the com- 
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ls that 


ground stated 
t sets forth no legal 


in that a court 
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tion by corporate} United States of many items 
rect injuries to the |r eded for the war and of great 
dy and it only can|peacetime value, the present- 
tion for such wrongs.|ment said that penalties now 
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mpany, may call the|laws are “not commensurate 
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(Continued on page 7, col. 2) 
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New York, (CCNS) — Under 
Switzerland and 
her countries bank 
ock in 
the 


le iaws of 


ertaln ot 
| a eh ania + 
r individual who holds s 


an Americ 


a 


n corporation for 




































jury to the public welfaré.” 


> 


Seek To Reveal Enemies’ 


r need not dis- | 





Tax Digests 





Periodic: the members 
|| of the Committee on Federal | 
an State Taxation of the| 
||New Jersey Bar Association, | 
| as one of the functions of this 
|| Committee, prepare discus- 
|| sions dealing with tax sub- 
|| jects for release in the New 
|| Jersey Law Journal 

These _ dissertations are | 
- ymprised of reviews of re- 


ns 
415 


brief re- 


‘ent federal tax decisio and 








rulings, as well as 

ws of aspects of both the 

|| federal and state tax law, it 

|| light of current decisions and | 
level nts. The first com- 
pila the Committee for | 
the new State Bar year here- | 
inafter appears in this issue | 
f the Law Journal. | 


Chairman 
Federal and State 
Tax Committee 








What Fiscal Year Should 
You Give That New 


Corporation ? 





Harold A. Eppston 
| For many years fiscal year 
{corporations had a valuable tax 
j}advantage,. especially those with 
i 





fiscal years beginning late in 
the calendar year. In an era of 
}rising tax rates and more strin- 
| a tax laws the impact of a 
2 tax was not felt until 
ly 





} a ] year began. Thus 
they avoided, f 

















By Walter J. Bilder 
The period of unwonted but 
unwelcome public peace and 
quiet which was inaugurated by 


not 


the morning of November 8th, 
invites a mood of sober, clear- 


sighted and 


and for such 


useful reflection; 
reflection, the con- 


Cr 


stitution campaign and election 
offers an abundance and var- 
iety of food. Nor will such re- 
flection furnish to civic-minded 
citizens merely an academic ex- 
ercise in political history. On 
the contrary, it will serve as a 
reconnaissance of the position 


which the struggle for a new 
Constitution has attained and 
as a guide for further operations 





Is Suggested 





Washington (CCNS)—A pro- 
posed constitutional amendment 
to abolish the electoral college 
system has been reintroduced in 
Congress by Representative Clar- 
ence F. Lea, of California. 

Representative Lea’s resolution 
is similar to ones he introduced 
in several previous sessions and 
which on two occasions were re- 
ported unanimously by the House 
committee to which they had 
been referred. 

Not Direct Election 


Useful Reflections On The 
Constitution Election 





planned to bring that struggle 
to a successful conclusion. 

The first and foremost item 
for reflection is the impressive 
and significant size of the total 
vote upon the constitution ques- 


tion. In the midst of the most 
crucial and perplexing Presi- 
dential election in the nation’s 


life, and in the midst of the most 
stupendous and engrossing war 
in the world’s history, nearly one 


and one-half millions of New 
Jersey's adult citizens took oc- 
casion to deliberate and pass 


judgment upon a proposed al- 
teration of the state’s govern- 
mental structure. This impos- 
ing manifestation by  three- 
fourths of the state’s entire vot- 
ing citizenry of a profound con- 
cern about the government of 
their state, is without precedent 
in the annals of New Jersey; 
nor has anything remotely re- 
sembling this civic phenomenon 
happened anywhere in the Na- 
tion since the days before the 
Civil War. Here, truly, is a mea- 
sure of the surpassing interest 
which constitution-revision now 
holds for the citizens of New 
Jersey, and of the supreme im- 
portance which they now attach 
to it. 

In the face of this epoch-mak- 
ing demonstration of a vast and 


LO 














or some months, Though his plan would do| intense public interest in the 
more onerous tax schedules and| away with the electoral college| fundamental affairs of the state, 
jthey had more time to make]anq the state unit vote. Con-|the traditional notions which 
f yusines; ies and trans-|oressman Lea does not propose | Obtain in that regard: that “the 
digi Oo a pattern | to go all the way to direct popu- public doesn’t care”, (or “give a 
jased more complete know- lar election of the President. damn”), that “everybody’s busi- 
ledge ne tax consequence On the contrary the President| ™€SS is nobody’s business”, that 
. ear corporations, ON | would still be chosen by the elec-| nobody ever does anything 
f hand, often found toral votes of the states. each about it’, all vanish into thin 
it new tax requirements. re-| state having as many such votes| iT: such notions become ex- 
aK i e to the beginning of the]... jt wo ld have ; under the | ploded myths. What this polit- 
Oey Tees, NS Sy one | present system. But these vote: | ical occurrence goes to show, 
xpected effects. Now that this would he cast in proportion +,| then, is that the public can come 
(Cont ied on page 3, col. 1) | the popular vote of the state} ~ cane, tae we wien beens ss 
leather than as 6 unit. ia attention to its business, 
Howe Cochrane to Address | Thus if in a state that had| the public Can one to do some- 
Cc P A , L 110 electoral votes for the last| a 1g abou 4 things that need 
- fF. ALS - Lawyers l election the President had re-| me hin: ») be done about 

| ' ecumieie a dani - | ceived 60 per cent of the popular | — a 
N 2, 1944 1°! vote, he would have been given The public can come to do 
| ‘ Jot ‘ iN- {six electoral votes and Governor | ‘his, yes. But it remains to in- 
e by Pre |p vey would have received four.| Guire how and when the public 
K 6 Mew forsay | Anomalous Results Cited vill come to do so. It ren i 
- - ' c | In introducing his resolutio1 | ertair rea one and ont -half 
: : iMr. Le pointed P ho } he ; = New Jer y voting 
€ State Bs 1) elec nG Dewe a A did vote he ¢ 1- 
( ed ‘ id é : ' nN P d received | tution question and, by the 
T: Clini , als ame token, why the remaining 
Ne Jersey Soci ; e-half million voters failed to 
| ( ed Public Accou Alte | vote there The quick le 
) ; PE 7S d complete answer to th in- 
whi eld : |quiry is this: the intere of 
Savers er 6th. TI ee PP | those one and one-half million 
meetings ll be held at the Hotel b} ' | voters was aroused by the one 
Sheraton on Monday, December] not counted in determining how | apes — range whereby any- 
4th at 7:30 P. M. the state’s electoral vote is to} °®®S M™terest in such matters 
Mr. Howe P. Cochrane of be cast, Mr. Lea said. He pointea| °Y€? }8 aroused, namely, by be- 
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York, well-known lecturer. 





practitioner and author, will 
dress the meeting. The subject 
matter of Mr. Cochrane’s talk 


will be 
issue of 


Judge 


in the 
Law Journal. 
Robert Carey of Jersey 


announced next 


1 


the 











City will preside. Mr. Kenneth 
Marks, Chairman of the Tax 
Committee of the N. J. C.P.A. 
Society, in a desire to foster 


greater cooperation between at- 
torney and accountants, urges 
as many members of the State 
Bar as can conveniently do so, 





to attend the tax meetings. 





“EO 


out that under the present sys- 


tem the state’s entire electoral| 
vote might go to a candidate 
who actually got less than a 


majority of the votes but who 
had a plurality in a field of three 
or more candidates. 

The grotesque results obtained 
in our national elections, as 
when Roosevelt got 81 per cent 
of the electoral vote on the basis 
of oniy 54 per cent of the popu- 
lar vote, were never contem- 
plated when the Constitution 
was framed, the California Con- 
gressman contended. 





‘A of =e 


ing told about them, and being 
told about them in an intelligent 
manner, upon frequent occa- 
sions, and by persons whose 
standing and prominence is such 
as to insure that the telling will 
be listened to, that the citizens 
will lend such telling their ears. 
It is because this condition pre- 
cedent to the development of 
public interest was fulfilled in 
this instance that three-fourths 
of the voting citizens of New 
Jersey expressed their will on 
the constitution question. And 


(Continued on page 2, col. 1) 
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Sin : tant point of time 
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SS Carryover since 
likely to have pro- 
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™™ d normal operations. 
> ‘orporation matures 
reaches normal 

a 3 Ez B on thus producing a net 
ot first year, then you 

ry “ave the advantage of be- 
.€ to use the $10,000 excess 

Specific exemption. 
you have a year cap- 
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iture year showing a 
2 Situation may easily 
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circumstances, how- 
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] } ~i4s | 
desirable to shorten the initial 
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down with accountant: 





and estimate future operating re- 

s where possible. Then more 

ent conclusions may be 
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sim ai Ca 

B.| Later tax years. Unfor- 

inately the considerations list- 
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, 
Effect Of Federal Income 


Tax With Respect To Hus- 
band-&-Wife Partnerships 


By Louis Auerbacher, Jr. 
Recent Federal 





WS 


revenue iaws 


have established tax rates which 

} } that ewartw -ih] 
are so high that every possible 
effort is being made to bring 


about a reduction in the amount 
of taxes to be paid. 


A commonly used method is 


that of the husband and wife 


vartnership. Where an individ- 
ness and is conducting it either 
individual or through 


as such 
the medium of a corporation, 


readily adapt- 
producing tax 
formation of a 
take over the 


one of the most 
able means of 
savings is by the 
partnership to 
business. 

The Commissioner of Internal 
Revenue questions the adoption 


more | sh 


wo vears of successive loss- 


attorneys 





10 that a true partnership 
has not in fact been formed, 
hat the husband has merely 
}assigned part of his income to 
vife so that in effect the 





uld apply to hi§ reported 





he puus the amount cred- 

d to his wife in the purported 

irtnership. However, if a valid 

|husband-and-wife partnership 

lcan sustained, a considerable 
saving will be effected. 


| For example, assume that the 








ne icome of an_ individual 
from his business is $50.000. He 
S$ a married man with two de- 

pendent children. The total tax 
| to aid by him would amount 
}to $26,865. If the husband and 
are equal partners. each 

ect one-half of the in- 

me $25,000, the tax to be 


by the husband and wife 


for t 1d, 


1 ror tne nusbdal 


|}310.444.. for the wife, $10,590.00. 


d alone 
income. 
practitioner, 
matter of 
partnership, 
confronted with 
to whether or 


LO 
jnot such a partnership is valid 


husban 
-eived the entire 
The New Jersey 
in considering the 
husband-and-wife 
is immediately 


the 


e paid if the 





question 


as 


}under the laws of this state. Re- 
| vised Statutes of New Jersey, 
ie ] Qrn.« - . 
| Title 37:2-5, state 


oy 
alc 


“Nothing 


contained 


in this 


shall enable a hus- 


apter 


band or wife to contract with 
| or to sue each other, except 
a eretofore, and except as 
horized by this chapter.” 
It 1 amental New Jersey 
lat )1 cts betwee husband 
nd wife are void. However ir- 
is de Oo! n Ne\ Jersey 
i a ha contra De- 
¢ h d anc f f 
d it equit to e ¢ f 
y are 
Fik 3 N 








S Wo 
Eq. 8 
It ( neretore n 
j he husband and 
a he i: ith one i 
t l adsolu ne 
purely technical 
|}Contracts between husband and 
vife, being enforceable equit 
|are denied a legal status to the| 
id d purpose that they may] 
de hin the power of| 
r for enforcement, | 
ilmer or modification, as 
eq f the situation re- 
: 
I yme iX PpUrpoOSe the 
f hether ch 
) l€ I = 
| F* ae « qG f { 
go] € aw oI tne State 
d recognize as a matter 
iW existence of a part- 
f ip between a husband and 
fe. The Tax Court ar the 
Federal courts have given recog- 
tio ) the division of income 
between husband and wife as| 


though a partnership did exist. | 
For New Jersey practitioners an | 
important case in this regard is| 
Elizabeth M. Coombs v. Commis- 
sioner, 25 B.T.A. 1320: ; 
“The petitioner argues that 
the written agreement and the 
acts of the parties constituted 
the parties members of a part- 
nership under the New Jersey 
law, and that a partnership 
between husband and wife is 
valid. In our view of the mat- 
ter it is unnecessary to deter- 
mine whether a partnership 
between a husband and wife 
can exist in New Jersey. The 
New Jersey statutes provide 
that the property of a married 
woman is her sole and separate 
property as though she were a 








yf any such device, seeking to 


There é he combined total 
} husband and wife is 
$6.270.00 lower than the tax to] 





| 
| 
| 








single woman. 3 Comp. Stat. 
N. J. (1911, p. 3225). In the 
case of Arthur Stryker, Dec. 
5529, 17 B.T.A. 1033, we held 
that where the evidence show- 
€d that the wife owned a one- 
third interest in a business in 
New Jersey, operated by her 
husband, sheswas taxable on 
one-third of the profits of 
such business and that it was 
unnecessary to decide in such 
a case whether a partnership 
between a husband and wife 
could exist in New Jersey. In 
the case of Pugh v. United 
States, 48 Fed. (2nd) 600, 
where it was clear that under 
the West Virginia law a part- 
nership between husband and 


wife is not recognized at law. 
the court held nevertheless 


that where the evidence show- 
ed a partnership relation be- 
twee husband and wife the 
rt not void but 
that rights arising thereunder 
enforced in equity. It 
followed therefore, in that 
opinion, that each of 
the members of the purported 
partnership was taxable on 
only his or her proportionate 
share of the profits.” 





la 


partnership is 


} 
can be 


court's 


This decision was acquiesced in 


by Commissioner of Internal 
Revenue, XI-1, Cumulative Bul- 
letin 2. 


In 
Court 
Docket 
held: 


Tax 
Opinion, 
30, 1943) it was 


James O. Peterson, 
Memorandum 
251 (Nov 


= 


that Michigan law 
during the particular 


fact 


did not, 


tax years, recognize a part- 
ership of husband and wife, 
does not preclude the recogni- 
tion of such a partnership un- 


Act 


der the Revenue 


The matter of the _ proper 
ormatio) 1d conduct of such 


husband-and-wife part) 


considerable care. Fi- 
the inducement for 
tion of such a part- 
Oo great that there 
na formed during 

ne last Iew vears. 
In subsequent article atten- 
t will be given to recent de- | 
cisio by the courts involving 
tax questions arising with re- 


to husband-and-wife part- 


il 





Conflicts Between State and 
Federal Authority Reported 


Portland, Me., (CCNS) 
announcing assignment of 
assistant from his office 
Washington for conferences 
attempt to straighten out 
flicts between federal and state 
agencies, State Attorney General 
Frank I. Cowan declared that 
some federal housing develop- 
ment in Maine violate state and 
local building regulations’ to 
such an extent that the dwell- 
ings must remain vacant until 
renovated, once the federal gov- 
ernment has relinquished con- 
trol of them. 

Cowan said there other in- 
of conflict between fed- 
€ral and state authority which 
demand attention. Army and 
Navy insistence on conducting 


In 
an 
to 
to 


con- 


stances 


their own investigations when 
service men and women run 
afoul of the law, banning civil- 


ian medical examiners in such 
instances, is embarrassing to his 
department, he said. 

The Main Attorney General 
further declared that at Kittery 
the Navy has persistently ig- 
nored the State Milk Control 
Board's prices and has been buy- 
ing milk cheaper than permit- 
ted by the state agency. Cowan 
said his office has been trying 
for more than a year to reach 
an understanding with the Navy, 
Army and OPA on the matter. 
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administration of the 
ment of the testator 
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A heavy 
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and two large horse pistols warned 


Suggestions 


We are glad to consider in confidence, with 
the testator’s attorney, the tentative terms 
of a will under which this bank is to serve 


assist both the bank and the attorney to 
serve with maximum effectiveness 
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wooden, metal-bound box 
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- , T ase Nil ii sila a5 i 
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—_ — . , 
sf ee ion 
NS . Rulings ions promulgat ted under Sectior 
— ‘ 165 of Cc ide, is to deny the 
5 i . er-emnplover f those ft > 
a fe 3y Samuel J. Foosaner r-employer of those tax 
last article on the ms to which it would 
eer nlovees’ trusts. as ise be entitled, were the 
LO y ‘1 se ) sid red + , erm - 
he mbers a she : : 
nmi é Feders sotchans naractel 
: 2 Taxation, appeared in I s stated, however, under 
. Law Journa 1. the | P-S. No. 7, t a plan may be 
shed a plan}? G 10r reasons 
S i A 11 1 ess € SS This rele ¢ S 
are 3 ered th the fol- 
rogram, taxpayer- ook “3 s : 
no ek ap- Ng sane ‘ 
¢ A ended enalize an em- 
su > mn ) ‘ 
I he Val IS 10Cal : as . 
lv Confused ry 5 j ad of go- d fait} yandons 
Washingt Such : ew ye eca 
exist i both New- ) ive { ) 1p 
1) » er ¢ ¢ f Cc - 
j I d€ nd ts cont 
: d make inreasonably 
at irdensome to continue the 
oye ~ "| required payments under the 
h respe ») em- 
: etiv- |P.S. No. 15—Independent Em- 
4 , |plovees Not Includible 
W ston | This release deals with the 
) V¥ AXDsisiis ais 
h the estab- | juestion of whether or not an 
ea lified pension | #*torne e1 in private 
id he | prac "e cal fy as a parti- 
4 attorney | f been | ‘ipating employee under an ap- 
proved pension trust. Recogniz- 
: ig that in order to qualify as a 
a pant, an individual must 
, ‘ bona fide employee of a 
yer-employer, the tenor of 
¥ ease is to th e effect that 
am os torney devotes the major 
iy yf his time to, and earns 
ajor portion of income 
4 FLOW , 
F , ; , .|from his private practi he 
i—Nominal Capacity of : : > 


nd th No 
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in a nomin al nractice 
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Present Court Is Favored 
In New Structure 


Eleven Former Presidents of 
American Bar Join ih Memo- 
randum to Government 


Washington, (CCNS) 


— Elev- 


¢ 
Ol 


en former presidents the 
American Bar Association and 
Ss present leader joined with a 
large group of other distinguish- 
ed lawyers in requesting preser- 
n of the World Court as it 
exists when the postwar 

rid peace machinery is estab- 


The Bar association has for 

ears favored American support 
World Court, and the 

lint that the peace structure 

mu: st clude a world tribunal 
ith obligatory jurisdiction has 
een stressed in the association’s 
re rece recommendations. 


Question Left Open 
In the present n emorandum 
the State Depart me! as 


Divisio: 


e 
an- 


In- 


he 


noted that un- 














me either the present World 
Coul uuld be continued or a 
eW « f eate d 
‘Signers of the letter,” says 
he Ca Endowment an- 
jnouncement, “fear that the lat- 
lter alternative would reopen is- 
|sues for which satisfactory solu- 
| tion have already been found 


after years of debate, would im- 
] et-work of the hun- 
dreds of treaties already con- 





cluded 1d now in force, and 
might y no substantial im- 
{provement over the existing 
| court 
| “They therefore ask that full 
jinfl lence of the Government of 
it U ed States should be ex- 
rcise favor of the existing 
rt. 
WwW a e pa Ol t rec- 
rd Allied hands and a ma- 
)] ( emoder l Alliec 
er! he present World 
Cou id reassemble for busi- 
é ime, it was said 


in Holland, 


building 





d during the German occu- 

| pati to be intact 
Signings he letter along with 

the present American Bar Presi- 


A. Sim 
; re the fo 
presidents: 
Charles A. Beardsley 
Cal.; John W. Davis, 
Joseph W. 


£ 


Hous- 


Crraran 
rormer 


mons 
lowing 


y, Oakland, 
New York; 
Philadel- 
Justice 
New 
a World 
Senator 
Jacksonville, 
Morris 
Judge 
New 


Henderson, 
Chief 
Hughes 
himself 
judge: f 
M Lo 


Geor 


ormer 
Cl har les Evans 
Yor onetime 
Court 


pnila; 


ormer 
f+ 
Nic 
Ma 
former 
ym, 


o€ Irice 

Vil- 
York; 
ngham; 


Guy 


Other nati yminent 








Alexanc f 1er Under-Sec- 
retar iry Arthur A. 
Bi i York; Professor 
E i B ard, Ya] Lav 


ohe Sas 
nam, iorm 






dent New York City Bar; 
Frederic R. ( New York; 


r Dulles, New York; 
Finch, Washington, 
Endowment direct 
Circ Judge Learned 
Hand, New York; U. S. Circuit 
Judge Joseph C. Hutcheson, 
Houston; Columbia Law Profes- 
sors Charles Cheney Hyde and 
Philip C. Jessup; American Law 
Institute Director William Drap- 


or; 





Cc 


»o. ult 





er Lewis, Philadelphia; 


! 
the Carnegie ' 





prices on clocks, and, declaring 
he had no funds, sought the 
services of a court-appointed at- 
' 








PRE-EXISTING LIENS HELD TO HAVE PRECEDENCE 


OVER STATE’S LIEN FOR UNPAID SECURITY TAXES 





Frankfurt, Ky., (CCNS) 
Kentucky’s Court of Appeals has 
ruled that pre-existing liens on 
property have precedence over 
the state’s liens for unemploy- 
ment compensation contribu- 
tions from employers. 

The dec regarded as im- 
portant to many banks and 
mortgage companies, was given 
tting a $1,946. judg- 
ment against the Louisville Title 
Mortgage Co. which had been 
granted the state in Circuit 
Court here. 

It was explained in the opinion 
that P. A. Goodman purchased 
a business in Louisville in 1837 
subject to a seller’s lien now 


1810n, 


in se aside 





$12.00 Rent for $2.95 
Clock Held Too Much 


Washington, 


Though there 





(CCN 


may 


S) ‘ 


be pe 


ople 


who want an alarm clock badly 
enough to lease one for $12 a 
year, if the clock’s worth is leg- 
ally estimated at $2.95, that is 


bring in rental, 
OPA Enfore 


the most it can 


ccording to Chief e- 


ment Attorney John D. Laskey. 
His declaration followed the ar- 
rest of Mrs. Mary Sherburne, 


rooming house operator, said to 
have advertised in a local news- 
paper: “Alarm clocks—will rent 
if you put up equal security.” 

OPA Agent Alan Baker an- 
swered the ad, got a clock, and 
was required to sign a guarantee 
that in the event of his death 
the clock would be returned to 
its owner. Police who arrested 
the woman also found a number 
of other scare appliances in her 
possession. 

In Municipal court Mrs. Sher- 
pleaded not guilty to two 
charges of violating OPA ceiling 


purne 


The 


her claim 


yrney. request denied 
of havi only 
tenants was countered 
with the report that she was 
doing a landoffice business pack- 
ing transient servicemen six and 
eight a room at $2.00 each, 
Judge Thomas Dewey Quinn or- 
dered her to face jury trial and 
she was held for prosecution by 
the Rent Geaivel Administra- 
tion. 


was 
ne 


+ 
) 


to a 





owned by the Louisville Title 
Mortgage Co. In 1940 the State 
Unemployment Compens- 
ation Commission filed notice of 
a lien against Goodman for his 
contributions to its fund for 
1937-40. inclusive, and in 1942 
the commission filed suit to col- 
lect the contributions which with 
penalties totaled $1,946. The 
Louisville Title Mortgage Com- 
pany’s lien had been in effect 
since 1937. 

Written by Court Commission- 


er Osso W. Stanley, the appel- 


late court opinion pointed out 
that state, county and city taxes 
are necessary to carry On gOv- 


ernment and_=e are collectible 


above all other debts owed by 
an individual or a firm. It was 
not the Legislature’s intent to 
give such is se to unem- 
ployment payments, the opinion 


adding that 
t oe) 


are nol neral 


T 

ps 
‘lared, however, 
uch payments 
taxes. 


as 


The high court further states 
that while property taxes due 
can be ascertained easily, it is 


to disclose what 
unem- 


against the law 
a person or firm owes for 
ployment payments. 

“The consequences,” the 
ion added, “would be that 
property of every citizen who 
might become liable for an in- 
come, license, inheritance, exci 
or other species of tax is in lien 
always to the Commonwealth 
for 1n unknowable sum and no 
one could clear it. Vendors, pur- 
chasers and lenders of money 
upon mortgages would have 
their rights subordinated, how- 
ever innocent they might be.” 


opin- 
all 


se 
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Estate of HENRY A. POTTER, deceased 
NOTICE OF SETTLEMENT 
b rel 
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the last Will 
POTTER, deceased, will be 
stated by the Surrogate and 
settlement to the Orphans’ 
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DIGESTS OF RECENT 
OPINIONS 


(Continued from 


1 


page 1) 





MORTGAGES—Each and every 
condition in a mortgage is 
deemed to be separate and 
distinct. 

—Equity may not relieve against 
a default by a mortgagor un- 
less the mortgagee has induc- 
ed the default. 

—Acceleration clauses are recog- 
nized and enforced in equity 
as a stipulation for a period 
of credit on condition. 

—Default in production of tax 
receipts within the time pro- 


vided in an acceleration clause 
and failure to pay water rents 
within the time provided, give 


the mortgagee the right to ac- 
celerate payment and _ fore- 
close. 


MORTGAGES — RECEIVERS — 


Covenant in mortgage that 


mortgagee shall have right to 


receivership on default by 
mortgagor is not binding on 


the court. 
Digested from an 
Sooy. V. C. rendered November 
3, 1944. In Chancery of New 
ey. Between Pols and The 
tc. For complainant 
M. Lichtenstein. For de- 
fendant: William Charlton. 


opinion by 


Strand 


This is a bill to foreclose a sec- 
ond mortgage dated June 20, 
1944 in the sum of $52,500. The 
bill was filed September 6, 1944. 

The bill is 
that taxes became delinquent on 
August 2, 1944 and that receipts 


allegation of the 


f these taxes have not been 
lelivered to complainant; that 
ater rents were assessed on 


September 2, 1944 and became 
delinquent and unpaid, and that 
by reason of these defaults com- 








lainan s elected that the 
re a sha no be 
d able 
D da iswered | 9111] 
d Ve strike. The er 
de 1 Wate re € 1 
due or delinque: Septembe 
2. that they did not become du 
- delinquent until September 8, 
nd that the bill was paid Sep- 
ber 6. The answ ilso alleg- 
harge the nature of an as- 
sessme and that therefore ) 





ont I accele 
endant further answers that 
the tax and water receipts could 
t be produced because they 
ere yf the first 
2 oO et peer 
re t has mov- 
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icn tax re- 





| ‘eipts as a then and in 
either case, each and every in- 





clear, that w 


leration exists. De- 








stallment of principal remain- 
ing due shall give an option to 
the mortgagee to declare the en- 
principal due together with 
interest F 

Thus it appears the tax was 
paid before filing the bill, but 
the receipts were not produced 
within the time limited and that 


tire 


etc. 


the water bill was delinquent by 
reason of non payment on Au- 
gust 1 

Each and every condition in 


a mortgage is deemed to be sep- 








arate and distinct. The bond and 
mort tute the contract 
between the parties and this 
ourt ma not relieve against 
that contract where a default 
arises by reason of the fault of 
ne of the parties thereto, un- 
ess the other party has, by his 
yduct, induced the default. 
Contracts for the accelera- 
tion of payment are recognized 
in equity and the motives in- 
ducing the foreclosure are not 
to be inquired into in determin- 
2 the right to foreclose. This 
ourt has previously held that 
fai to produce tax receipts, 





vithin the time required, even 


f the taxes have been paid, is 
sufficie default to effectuate 


the acceleration clause where 
he mortgage so provides. 
As to the water rents, the 
requires payment of 
“all ot taxes, municipal as- 
sessments or charges in the na- 
ture thereof.” Under an ordin- 
municipality water 
be due August 1 
1f each year. R.S. 40:62-78 vests 
lien for water rents assessed 
by a municipality and RS. 40: 
62-79 provides the method of 
such lien. It seems 
ater rents are “mun- 
assessments or charges” 
the contemplation of the 


h 2 
ner 


ance of the 


a) 
“e h: y 
rents Snail on 


enforcing 
’ 
icipal 


with 





acceleration clause 
Defendants also argue that 
equity abhors forfeitures A 
stipul on for a eration 1S 
treated as a forfeiture clau 
but rather as a stipulation for a 
yeriod credit on condition 
Thu ynplainant’s right to 
eler arose both by rea- 
son of non-production of the tax 


reason of non- 


receipts and by 


of the water rents. The 


motion to strike the answer and 
granted. 
Application w 

he appointment of a receiver 


Complainant relies on the cov- 


lefense 


aS aiSO 


made for 


enant which says he shall have 
the absolute right to the ap- 
pointment of a receiver, with- 
it any consideration of the 


ie of the premises or solv- 
ency 

Such a covenant is not bind- 

g on the Court although it is 


entitled to weight in the exer- 
of the court’s discretion. 

t appears all liens 

have been paid, that the value 


exceeds all 





the property far 

nobdyr € agalnst lt anda 

has been efficiently man- 

ged defendant. To change 
} ement might result to 

e detri of complainant as 
aetfe The appoint- 
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Constitution Election 


(Continued from page 2) 








the re@&Har annual session of 
the Legislature to 90 days, (4) 
making gubernatorial appoint- 


ments to office automatically ef- 
fective after ‘Inaction of the 
Senate thereon within 6 weeks, 
(5) prohibiting the Legislature 
from filling any administrative 
offices except those of State 
Treasurer, State Comptroller 
and State Auditor, was wholly 
uncontested. So too, in respect 
of the Executive branch, the de- 
sirability of the provisions of the 
proposed new constitution em- 
powering the Governor (1) with 
approval of the Legislature to 
re-organize the whole adminis- 
trative set-up into principal de- 
partments, (2) with approval of 
the Senate, to appoint the heads 


of such principal departments 
for terms co-extensive with his 
own term, (3) to remove such 


heads of departments in accord- 
ance with law, and (4) to in- 
vestigate the conduct in office 
of any State Officer except a 
member of the Legislature or 
the Judiciary and to remove him 
from office upon establishment 
of his demerit at a public hear- 
ing, were either wholly unassail- 
ed or were assailed only sporadi- 
cally and in a very casual and 
unemphatic way. But above all, 
and most to be noted is the fact 
that the desirability of the new 
Judicial system which the pro- 
posed new constitution provided, 
was uncontroverted even by a 
single voice or upon a single oc- 
casion during the entire pre- 
election campaign. True. the 
Democratic Party leadership 
complained that the installation 
of the new judicial system would 
take place under the auspices of 
Republican leadership instead of 
Democratic Party 


but that complaint did not 


leadership, 
Give 
expression to 


any 


Judicial 


Prievance 
against the new system 
itself. 
Finally to be noted is the fact 
I desirability of the pro- 
method of constitu- 
amendment was 
conceded by the opposition’s 
nearly complete silence in that 
regard. True. mention was 
made of the fact that the requi- 
body of consent 
to an amendment was increased 
from a bare majority to a three- 
fifths majority, but little 


posed new 


tional 


some 


site legislative 


was 


sought to be made of this, un- 
doubtedly for two reasons, viz: 
(1) because it was obvious that 
the present Constitution, in re- 














Due Process Is Set As Only 
Standard In Enforcement 


Of Law 


Washington (CCNS)—Supreme 
Court Justice William O. Doug- 
las, David A. Simmons, president 
of the American Bar Associa- 
tion, and John Edgar Hoover, 
FBI director, were speakers at 
the graduation of law en- 
forcement officers from all over 
the United States from the Fed- 
eral Bureau of Investigation’s 
National Academy. 

Emphasis of the speakers was 
toward co-operation of officers 
and citizens to Keep our laws “* 
respectable as they were when 
our forefathers set them up with 
the crimes of tyranny still fresh 
in their minds.” 

Justice Douglas declared, “We 
must not forget that ‘due process 
of law’ sets the only standard of 


"70 
ihe) 


as 


law enforcement that is com- 
patible with the democratic 
ideals for which we now wage 


war.” Law and order, he added, 
“must be as much on the side of 
the minority as the majority.” 

Having completed 14 weeks of 


training in modern police and 
detective methods, the gradu- 
ates will now go back to their 
communities as instructors or 
executives in law enforcement. 
In the class were Charles A. 
Mackie of New Westminster, 


British Columbia; Stephen A. 
Mikulas, Fairbanks, Alaska; and 
Sheng-Shee Zee, Chunking, 
China. 








quiring the consent of a major- 
ity of two successive Legisla- 
tures required a total body of 
consent consisting of 84 legis- 
lators, while the proposed new 
constitution required the con- 
sent of only 49 legislators, and 
(2) because it notorious 
that, under the present 


t proposed 


Was SO 
Consti- 
amendments 
died of 
more sinister causa 
mortis) the interval be- 
tween the Legislature which in- 
itially approved it and the suc- 
ceeding Legislature which view- 
ed it only as a corpse. 
The fruit of such reflection on 
iis third item is clearly this: 
iat there is general agreement 
the State’s politically- 
articulate citizens, that in the 
main, constitution revision shall 
be along the lines which 
indicated in the major structur- 
pro- 


utllon 


have invariably inani- 


tion (or some 


during 


t] 
tl 


among 


were 
] vw 
al provisions of the lately 


posed new constitution. 





(To be concluded next week) 
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COURT NOTES’ 


Common Pleas 





ATLANTIC COUNTY 


Supreme and Circuit | Hon. Solve Tuso 
Hon. Albert E. Burling Motions—Every Friday, 10 A 
Trials un December 21st at Court House, Bridgeton 
Motions—Every Friday at 10:30! High number reached—15 
A. M. at Circuit Court Room 


ESSEX COUNTY 
| Assignment Judge 
| Hon. William A. Smith 


BERGEN cou NTY 
Supreme and Circuit 
Hon. J. Wallace Leyden 


High number reached in call} Anthony Gmeiner 
—145 Supreme and Circuit 
Common Pleas | High number reached 
Not sitting. | Weekly ca 38 
he one ge a | Da 712 
BURLINGTON col NTY Gaiman Bless 
Supreme and Circuit | Hon. W. Stanley Naughright 
Hon. Howard Eastwood | eh sees panned 
Motions—Every Friday at 10:00] Weekly ‘ 
A. M. at Court House Annex, | cealic Pons 
Camden. / sisi sla — 
Common Pleas GLOUC ESTE R ¢ OUNTY 
Hon. Charles A. Rigg | Supreme and Circuit 








Motions Every Thursday at|Hon. Howard Eastwood 
10:00 A. M. Motions—Every Friday at 10:00 
CAMDEN COUNTY | har ERTS Ee SN 
Supreme & Circuit ——_ 
Hon. Samuel M. Shay HUDSON COUNTY 
High number reached Supreme Court 
Supreme 118 Hon. Henry E, Ackerson 
Circuit, 24 High number reached 
Motions every Friday Weekly call: 120 
Common Pleas Dailv call: 97 
Hon. Bartholomew A. Sheehan Motions—Every Friday 
High number reached: 17. Circuit Court 
Motions every Friday Hon. Thomas Brown 
CAPE MAY COUNTY gg teenage 4 hed 
Supreme and Circuit heros ak. ae 
Hon. Albert E. Burling onteditgp--caan 
= : Motions—Every Friday 
Motions—Every Friday at 10:30] Senin ane 
A. M. at Circuit Court Room, sila secasindes aeennicadl 
Guarantee Trust Bldg., Atlan- Weekly a 
os Soe. Daily call: 40 
Common Pleas 
Hon. French B. Loveland MERCER COUNTY 
Motions—Every Wednesday at Supreme and Circuit 
Cape May Court House. Hon. A. Dayton Oliphant 
CUMBERLAND COUNTY Trials comme November 27 
Supreme and Circuit Motion s—November 24, at Tren- 
Hon. Howard Eastwood ton 
Motions—Every Friday, 10 A. M. Common Pleas 
at Camden Court House Annex. | Hon. Frank S. Katzenbach III 
Trials have been concluded for | Not sitting 


this term Motions—Every Friday 








MIDDLESEX COUNTY 


APPRAISALS FURNISHED .. . Hon. A, Dayton Oliphant 
for Estates on Listed and Mot s—._November 24. at Tré 


unlisted Stocks and Bonds , 


Lon 


C. D. ROBBINS & CO. Common Pleas 
810 Broad St., Newark 2, N. J. Hon. Klemmer Kalteissen 
Telephone MArket 3-2740 Motions—Everv Frida‘ 


MONMOUTH COUNTY 














LICENSED ELizabeth 2-3359 Supreme and Circuit 
BONDED 2-464 F ape Robert V. Kinkead 
Hanus Detective Agency ie h h number rea hed 
Suite 601-602 | “Weekly call: 103 
1143 East Jersey Street D 14 
Elizabeth, N. J. | aot Friday. December 1 


CHARLES HANUS, Principal 





10:00 


A. M. 





Acting Assistant Commissioner 
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MORRIS COUNTY 
Bg & Circuit 


| 
| 
| 
| 


Hon. J. Wallace Leyden 
High 1 nber reached— 
Ww 37 
D 2 
| Mot é Frid while a 
| Cj ; 
Common Pleas 
|Hon. Albert H. Holland 
|High number reached 
WwW K 4 6 
| D y 3 
| M i 3rd Friday of 
| 
PASSAIC COUNTY 
Supreme and Circuit 
Hon. Joseph L. Smith 
High No ek ill of Novem- 
20—173 
Common Pleas 
Hon. Alexander H. MacLeod 
i ser reached vi 
SALEM COUNTY 
Supreme and Circuit 
Hon. Howard Eastwood 
Trials concluded f tk 
SUSSEX COUNTY 
Supreme and Circuit 
Hon. Joseph L. Smith 
Trials will begin November 28th 


at 10:00 A. M 


UNION COUNTY 
Supreme and Circuit 
Hon. Frank L. Cleary 
Motions—Every Friday 
High number reached— 
Weekly call: 360. 
Daily call: 319. 
Common Pleas 


Hon. Walter L. Hetfield III 
Motions—Every Friday 
High number reached—218 
WARREN COUNTY 
Supreme and Circuit 
Hon. Joseph L. Smith 


Trials will begin December 4. 


Workmen’s Compensation 
Bureau Moves 











I J City offices and 
if the Workmen’s 
Co Bureau, have be¢ 
1 971 Jer Avenue 
J ( Ex ige Pl 
Te Ci I ffices Dep- 
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nspection. The affirmed 
a District Court f las 
March in wl Cud- 
more, secretar offler, 
Inc., W hole sale had 
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CHANCERY MOTION CALENDAR 



































VICE CHANCELLORS Friday, December 
Monday, December 4th Bridget Eric} 
Camden Woodruff, V. C. | Jersey City VanWing 
Elizab Stein, V. C Monday, December ]g;, 
Hackensa Lewis, V. C | Atlantic City Erickson » 
Jersey Ci Fielder, V. C Tuesday, December 19, 
nd Kays, V. C. | Hackensack Cam 
Tuesday, December ith | Ne Her 
Trenton The Chance r |. Ba 
Atlantic City Sooy, V.C R 
Newark Bigelow, V. C. and 7 
Trenton Javne. V. C Wednesday, December } 
Wednesday, December 6th Id stapp. A 
Toms River Berrv. V. C Friday, Decembe, 
Thursday, December 7th > mo af — ri pe 
ng Branch Berry, V.C Tuesday, Becsiel 
Monday, December 11th E not? . 
Camden W cr, ¥. & H 
Elizabeth Ste V. ¢ N¢é Gros 
Jersey Cit Egan, V. ( T Ba 
and Kay V. ¢ Roe 
Tuesday, December 12th and 
Trent The Chan llor Wednesday, December » 
Newark Stein, V. C Friday, Decemb: 
Trenton Jayne, V. C Jersey City 
Wednesday, December 13th S — P 
Toms Rive Berry, V. C eeansencoatinstide silat 
Thursday, December l4ith x " 
Long Branch Berry, V. C. 
Monday, December 18th 44 
| Camden Woodruff, V. C ; 
Elizabeth Stein, V. C 
Jersey Cit Fielder, V. C.., 
and Kays, V. C. ° 
| Paterson Lewis, V. C. 
Tuesday, December 19th 
| Trenton The Chancellor 
Atlantic Cit Sooy, V. C 
Newark Bigelow, V.C. |, 
Trenton Jayne, V. C | 
Wednesday, December 20th 
Toms River Berry, V. C. | 
Thursday, December 2lIst 
Long Bran Berry, V. C | 
Monday, December 25th | 


















































Tuesday, December 26th 
Trentor The Chan l 
Atlantic € Sooy, V. C 
Camde Woodruff, V. C 
Sereey ( Fielder. V. ¢ CLASSIFIED 
and Egan, V. C ATE. Thirty cents : 
Newark Stein, V. C ici we 
Trenton Jayne, V.C eo amc : 
ADVISORY MASTERS NEW JERSEY LAW JOURN 
Friday, December Ist 24 Edison Place, } 
Bridgeton Erickson, A. M 
ray Oy vanWinkle,A.M.| FEMALE HELP WANT 
Monday, December 4th 
Atlantic City Erickson, A. M 
Tuesday, December 5th ; 
anes Campbell, A. M EMPLOYMENT ANTI 
Ne’ 4 Grosman A. M . 
* Backes, A. M 
R¢ rs, A. M 
id Trapp, A.M 
Wednesday, December 6th - 
Freehold Tra 4.M SERVICES FOR LAWYER 
Friday, December 8th = 
J r City Stanton, A. M 
Tuesday, December ‘12th . 
H ( ¢ 1. A r " 
. ' a oe MEXICAN ACTION 
Tre B: A.M AND LAWS 
Rogers, A. M.., Spe 
and Trapp, A. M Offices in Mexico Over 3%! 
Wednesday, December 13th i E. DEAN FU! LER | 
Phillipsburg Trapp, A. M a6. OM, EEL. phe 
Di OO is hn an en nd NEW IER 
tion and ieee of es to real esta 
vs 
INew Jersey 


LAWYERS TITLE GUARANTY COMPANY 
OF NEW JERSEY 


A New Jersey Corporation—ORGANIZED 1927—Serving New Jer! —— 
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